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LORD JUSTICE OTTON:

This is an appeal from a decision of Dyson J whereby he dismissed an application for Judicial Review by the Appellant, Mr White, in which he seeks to challenge the determination of the Stratford-on-Avon District Council Housing Benefit Review Board of applications under the Housing Benefit (General) Regulations 1987 (SI 1987 No 1971) (the Regulations): 

Mr White is a member of the Jesus Fellowship Church (the Church), an independent Christian church, which has been established for more than twenty years.  He is also a member of the New Creation Christian Community (the Community).  He is a Covenant Style 3 Member, and an Elder of the Church.  Since 14th August 1992 Mr White has lived as licensee with his wife and children in a dwelling at King's House, Rugby Road, Stockton in the area of the Council.  The owner of King's House and of the dwelling is the Jesus Fellowship Community Trust (the Trust).

Like other members of the Church, Mr White and his wife gave all their capital, about £30,000, to the Trust on becoming members.  He has been a Director and Departmental Manager of a company owned by the Trust but was paid only £123.91 per week, considerably less than the going rate.  Moreover, like such members, he was required to pay all his income as soon as it was received into the Common Purse established by the Community House Family of the Church Household in which he lived.  By the rules the amount he had to pay into the Common Purse had to be at least a specified amount each week in respect of board and lodging costs.

In order to be entitled to Housing Benefit a person must be liable to make certain prescribed payments in respect of a dwelling which he occupies as his home.  S.130 Social Security Contributions and Benefits Act 1992 (relevant parts) provides that:
	"(1) A person is entitled to housing benefit if
		(a) he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home; ..."
	
	(2) 	In subsection (1) above "payments in respect of a dwelling" means such payments as may be prescribed....”
		
The Housing Benefit Scheme is contained in the Regulations as amended.  Regulation 10(1) provides:
	"....the payments in respect of which housing benefit is payable in the form of a rent ... allowance are the following periodical payments which a person is liable to make in respect of the dwelling which he occupies as his home -
	(a) payments of, or by way of, rent; 
	(b) payments in respect of a licence or permission to occupy the dwelling;"
	(d) payments in respect of, or in consequence of, use and occupation of the dwelling...”
	
Accordingly a person is not entitled to housing benefit unless he is liable to make such periodical payments in respect of the dwelling which he occupies as his home.
S.137(2) of the 1992 Act further provides that:
	"Regulations may make provision for the purposes of this Part of this Act ...

	(i) for treating any person who is liable to make payments in respect of a dwelling as if he were not so liable;"
	

Regulation 7(1) of the Regulations provides, inter alia, that:
	"The following persons shall be treated as if they were not liable to make payments in respect of a dwelling - 
		(a) a person who resides with the person to whom he is 	liable to make payments in respect of the dwelling and 	either:
	
			(i) the person is a close relative of his or his 		partner or
			(ii) the tenancy or other agreement between them is 	other than on a commercial basis; 
		
		(b) a person whose liability to make payments in respect 	of the dwelling appears to the appropriate authority to 	have been created to take advantage of the housing 	benefit scheme except someone who was, for any period 	within the eight weeks prior to the creation of the 	agreement giving rise to the liability to make such 	payments, otherwise liable to make payments in respect 	of rent in respect of the same dwelling;
	
		(d) a person who is a member of, and is fully maintained 	by, a religious order.”
	
	
In September 1992 Mr White applied for Housing Benefit.  The Council decided that he was entitled to such benefit by way of rent allowance.  Housing Benefit was paid until 30th August 1993 but was then cancelled.  The cancellation was reconsidered by the Board but maintained.  Mr White appealed to the Housing Benefit Review Board (the First Respondent).

The Board found in favour of Mr White that he is liable to make payments in respect of the dwelling in Great Britain which he occupies as his home and is therefore entitled to Housing Benefit, pursuant to s.130 Social Security Contributions Benefits Act 1992, subject to the payments in respect of the dwelling being such as are prescribed by the Regulations.

The Board further found in favour of Mr White that the payments fell within Regulation 10(1), i.e., periodical payments which Mr White is liable to make in respect of a licence or permission to occupy the dwelling and/or in respect of, or in consequence of, use and occupation of the dwelling.  The Board further found that Mr White's obligation was to pay board and lodging as a basic minimum and thereafter to pool additional income.  However the Board concluded that Mr White is not entitled to Housing Benefit because his liability to make the payments is "a device which in the opinion of the Board has been created to take advantage of the Housing Benefit Scheme" for the purposes of Regulation 7 (1)(b).

The Appellant sought to challenge the determination of the Review Board by way of Judicial Review.  The matter came before Dyson J on 15 January 1997.  He upheld the decision of the Board and found that there was a separate liability to make payments in respect of board and lodging charges and that it was entitled to find that the identification of a separate requirement to pay the board and lodging charges into the Common Purse was a device created to take advantage of the Housing Benefit Scheme.  Accordingly he dismissed the application.

Before Dyson J the Secretary of State (the Second Respondent) reserved the right to argue that the provision relating to board and lodging did not create any liability to make a payment in respect of the dwelling Mr White occupied as his home.

Before examining the Board’s decision and reasons it is necessary to consider the arrangements governing the life and residence of Covenant Style members including Elders.  The relevant arrangements involved six documents:
	i		the Constitution of the Church;
	
	ii  	the Covenant of each member;
	
	iii 	the Common Purse Objects and Procedures (“the Common 		Purse Rules”);
	
	iv  	the Trust Deed of the Trust;
	
	v		the Conditions of Residence applicable to the Elders 		of the Church; and
	
	vi  	the Conditions of Residence applicable to other 	Community Members.
	
The Constitution governs the Church which consists of “Covenant members practising Biblical Christianity in the Reformed, Evangelical, Baptist and Charismatic traditions.” 
	
Dyson J found that community life is a basic feature of the way of life the Church requires of its Members.  Thus the Covenant of Membership includes the Covenant that:
	
	“4 The Community Life of God’s People I covenant to respond to the command of Jesus to love one another as He loves us, by sharing, as I am able, any possessions, property, money and income within the brotherhood, according to the pattern inspired by the Holy Spirit in the first Church.  I commit myself to the Covenant declaration of the Style of Membership to which I belong.....”
	
	Style 3 membership “consists of those members who fully practise the responsibilities of Membership in an EC Church Household, live in a Community House, are fully participant in a Common Purse and subscribe to the structure and practices of the Community.”
	
	
The senior leadership of the Church is provided by a number of Elders known as the Covering Authority.  That body appoints its own members and the Elders.  It is responsible for and has powers over the financial affairs of the Church, including the Common Purse.
	
	
There are two important features in terms of sharing possessions, property, money and income within the brotherhood which are important in this case: (i) the requirement to contribute capital to the Trust; (ii) the requirement to pay all income to the Common Purse.  A full community Member thus gives effect to his covenant to share his possessions, property and money within the brotherhood so far as capital is concerned by contributing it directly to the Trust.  Contributions are not generally repayable. 

Each Community Member has also to be fully participant in a Common Purse.  Under the Constitution there is required to “be established by the Community House Family of each Church Household a single bank account (“the Common Purse”) to receive all of the income of themselves them, and their dependants living with them, to meet their reasonable or normal living expenses and to pay any surplus to the Trust (my emphasis)”. The Common Purse Rules set out their objects which include:
	“2. Gain All You Can All income of common purse members must be paid into the Common Purse as soon as it is received.  Members must seek to maximise their income (including claiming all social security and other benefits) and make sure they receive what they are actually entitled to; they must in any case provide the common purse with sufficient income to cover their own and any dependants living costs........”.
	
Under the Trust Deed the Trustees are: “to hold provide and manage dwelling houses and adjoining land (“Community Houses”) for occupation by Contributing Members...... and their children under the age of 16 years”.
	

Clause 13 of the Trust deed provides that:
	“(a) Each Community House provided by the Trust ..... shall be licensed in its entirety to those Elders for the purpose of fulfilling their ministry as such....
	
	(c)  Every Covenant Member Style 3 of the Church in good standing for the time being shall have a right ...... to reside in a Community House....
	
		(i)  Members shall reside .... only as licensees of the Elders ......”.
		
By the Conditions of Residence of the Elders under ‘Specific Conditions’ it is provided that:
	“4  The obligations required of Covenant Members Style 3 who are resident at the property apply equally to Church Household Elders.  This includes paying into the House Family Common Purse board and lodging costs for yourself and your family at the following rates (or such other rates as may be notified to you):-
	
		Adults 16 and over £55 per week
		Children 11-15 £25 per week 
		
		Please note that these rates do not include personal and clothing expenses, transport costs or telephone use for which additional income is required.”
		
The Review Board’s Decision and Reasons

Initially the Board recorded its opinion at para 6.4 in these terms:
	
	“the obligation on Mr White to make payments in respect of a dwelling is inextricably bound up with the obligation to pool all income and the specific identification of board and lodging payments which are not paid separately, which by themselves do not permit residence and which are not pursued as legal dues, is a device which is in the opinion of the Board has been created to take advantage of the Housing Benefit Scheme under Regulation 7(1)(b) of the 1987 Regulations.”
	
	
In other words all that a Community Member has to do is to pay over all his income as it is received: that is the fundamental requirement.  Payment of the board and lodging rates does not by itself permit residence. The permission stems from the requirement to pay all income into the Common Purse.

Following representations by both sides the Board published a supplemental explanation which was expressed to form a material part of the decision.  To my mind, this explanation goes to the heart of this appeal and explains the route by which the Board reached its conclusions.  Paragraph 7 is headed ‘Facts relied upon by the Board’.  Those material are:
	“7.1	The case of R v Manchester City Council ex parte Baragrove Properties Limited, having been considered by the Board,
			was deemed to have no material relevance to the matters under consideration as the facts and principles involved are very different.
		
	7.2	The case of R v Solihull MBC Housing Benefits Review Board ex parte Simpson, and in particular the judgment of the Court of Appeal thereon, was deemed to be relevant as far as the principles of Review Board decisions and the application of Regulation 7(1)(b) were concerned.  These facts were taken into account by the Board when reaching its decision.
		
	7.11	The Board considered that the primary purpose of identifying specific rates for ‘board and lodging’ had been for Housing Benefit payment purposes (Para 1.21) and served no other real purpose.  The counter-argument that the rent figure was set to permit the house to function was not accepted (Paras 5.10, 5.11, 5.12, and 5.13). 
		
	7.12	The Board accepted that as debts were not pursued, no running total of arrears was maintained, and that surplus income was not used to offset debt, then the board and lodging’ element was a fundamental artificiality (Paras 4.7, 4.8 and 4.9).
		
	7.13	Regulation 7(1)(b) requires the liability to have been created to take advantage of the housing benefit scheme and the Board considered that this liability had been artificially created between the Elders and the Members (Paras 4.12, 4.13,4.14 and 4.15).
		



The Appeal
		
Mr James Goudie QC on behalf of the Appellant in his first Ground of Appeal submits that the learned Judge was wrong in law in holding that the Board were entitled to find that the obligation of Mr White to make payments in respects of a dwelling was inextricably bound up with the obligation to pool all income.  He ought to have held that once the Board had decided in the Appellant’s favour on the ‘liability’ issue, it followed that the purpose of such payments was housing costs.

In order to evaluate this submission it is necessary to consider the nature of the Appellant’s obligation to pay board and lodging (“BL”).  I start with the other undisputed facts and findings.  First, the precise wording in paragraph 6.3 of their conclusion, viz that the Appellant was ‘liable to make payments in respect of a dwelling..... which he occupies as his home’.  Second, at paragraph 7.5 the Board rejected the Council’s argument that the binding obligation on Style 3 members was to pool their income rather than pay BL.  It accepted that the obligation was to pay ‘BL as a basic minimum and then thereafter to pool additional income’ (my emphasis).  Thus the ‘inextricably bound-up obligation to pool all income’ was qualified by the obligation to pay BL.

Was the latter obligation separate from or subsumed by the obligation to pool all income?  The answer to my mind is to be found in the uncontroverted evidence comprised, inter alia, in Mr White’s Notice of Appeal to the Review Board (47 pages) his statements (15 pages) and the statement with appendices of Michael Farrant (some 80 pages) Treasurer and Trustee of the Trust and a member of the Covering Authority with particular oversight of and responsibility for financial affairs of the Church and its Community Houses since 1976.  Mr White and Mr Farrant attended before the Board and gave evidence according to their statements.

In summary this evidence shows conclusively that:
	1	It has always been a requirement that all occupiers
		cover the cost of their occupation and the case that those costs take the form of a BL charge.
				
	2	There are entirely separate obligations (which have 
		existed from the earliest times of the Community) (i)
		to cover costs in order to ensure financial viability, and (ii) to participate fully in the Common Purse, in order to preserve the religious ethos of the Community.
			
	3	The rates of BL charges have been fixed and notified 
		each year for over 20 years.
		
	4	In order to avoid the need to reissue Conditions of
		Residence whenever rates changed, it had been the practice not to state the charges on the face of the conditions until 1993 when that practice changed.  This was a matter of internal administration within the trust and had nothing to do with the members, or the application for housing benefit.
		
	5	In order to monitor the level of any individual arrears, 
		the amount due from each occupier in respect of BL and the fact and date of payment, are recorded in a Board and Lodging Register. 
		
	6	Those who fail to meet BL costs are required to leave.
	
	7	When their whereabouts are known and there is some 
		prospect of recovery they are chased, but generally pursuit of arrears is not an economic proposition.  Examples were given where this has occurred.
			
	Moreover, as can be seen from the extracts already cited, the Conditions of Residence require the Appellant to pay BL costs for himself and his family at the rate specified.  Since the 1970’s the Conditions have always distinguished between the liability to meet household costs (Clause 3) and the obligation to pool income and capital (Clause 4).  If the Conditions are unfulfilled then the right to remain is forfeited.  The failure or inability to pay the dues constitutes a breach of contract and leads to a legally enforceable right to exclude the defaulter from the Community.  The fact that dues are not pursued as a matter of expediency does not mean that they are not due and recoverable in law.
	
	On this analysis I have come to the conclusion that the Christian ideal which calls for payment of the whole income (including the housing benefit) into the Common Pool did not extinguish the legal relationship or diminish the Appellant’s separate obligation to pay BL for himself and his family.  In my judgement, the Board was not justified, on the totality of the evidence, in reaching the conclusion that these “factors” (ie the obligation to pool and the specific identification of BL payments):
	
		“are not paid separately, which by themselves do not permit residence and which are not pursued as legal dues......”
		
	Neither the Board nor the learned Judge appears to have considered the nature of the Appellant’s obligation to pay for BL in the light of the totality of the evidence which, to my mind, points overwhelmingly to the conclusion that the obligation was separate and binding, predated the application for housing benefit and still prevailed at the time of the hearing before the Board.
	
	The question now arises whether the opinion of the Board, that the combined effect of these factors was a ‘device’ which ‘had been created to take advantage of the housing benefit scheme can be sustained.  In my view the answer must be in the negative.  In paragraph 7.11 the Board considered that ‘the primary purpose of identifying specific rates for BL had been for Housing Benefit purposes and served no other real purpose’.  This conclusion overlooks the material fact that the rates of BL charges have been fixed and notified each year for over 20 years.  
	In paragraph 7.12 the Board accepted that as the debts were not pursued no running total of arrears was maintained, and that surplus income was not used to off-set debt, then the BL element was a ‘fundamental artificiality’ (my emphasis).  This conclusion cannot stand along side the uncontroverted evidence of Mr Farrant that the amount due from each occupier, the fact and date of payment are recorded in the BL Register and that defaulters are chased when their whereabouts are known and there is a prospect of recovery.  The fact that surplus income was not used to off-set debt is wholly irrelevant.  Consequently there is no basis for concluding that the BL element was a ‘fundamental artificiality’.
	
	In reaching this conclusion I am fortified by the decision in R v Sheffield City Council HBRB ex parte Smith (1994) 93 LGR139. Blackburne J considered in depth the nature of the legal relationship between the Jesus Fellowship Community Church and their members with particular reference to Regulation 7(1)(a)(ii).  He held, inter alia, that the terms and conditions of residence in the community houses were intended to create a legally enforceable relationship.  At page 155 he said:
	
		“All of these factors point, in my view, to a clear intention to create enforceable obligations.  The fact that the conditions of residence include terms requiring the person signing it to undertake matters of a spiritual and domestic nature which could not be enforced in a court of law does not seem to me to detract from the conclusion that, as regards matters which are capable of legal enforcement, the parties intended to create a legally enforceable contract”.
		
I should add, however, that the Secretary of State by a Respondent’s Notice seeks to challenge the correctness of this decision, and I return to this issue at a later stage.
		
The next question is whether the learned Judge was correct in concluding that the Board was entitled to find that the identification of a separate requirement to pay board and lodging charges into the Common Purse was a device created to take advantage of the Housing Benefit Scheme.  Regulation 7(1) identifies a number of circumstances in which the Secretary of State does not consider that it is appropriate that any liability to make a periodical payment in respect of a dwelling should be met by housing benefit.  Mr John Howell QC on behalf of the Secretary of State is correct that the circumstances specified in Regulation 7 do not necessarily involve impropriety.  Regulations 7(1)(a) and (d) merely identify a state of affairs where such persons shall be treated as if they were not liable to make payments in respect of a dwelling viz where a person resides with a close relative or under an agreement which is other than on a commercial basis, or a person who is a member of, and is fully maintained by, a religious order.  Mr Howell submits that the question whether the liability to make payments in respect of a dwelling appears to have been created to take advantage of the housing benefit scheme does not depend on whether either party was acting unlawfully or for some other reason improperly.  The impropriety of such an arrangement is that it has been created to take advantage of the scheme.  It is, therefore, one which the Secretary of State does not consider should be subsidised by housing benefit and he has so provided.  There is nothing special about the wording of sub para (b) which justifies importing into it the concept of impropriety.  Dyson J accepted this proposition.  At page 15G he said:
	“I see no warrant for grafting on to the express language of Regulation 7(1)(b) an additional requirement.  There are, it seems to me, further difficulties.  Who is the ‘beholder’ whose view of what is improper is to be the yardstick?  By what criteria is the beholder’s view of what is improper to be judged?  Does the beholder have regard to the policy that is to be inferred from a consideration of whole of Regulation 7, and, if so, what is that policy?  My conclusion is that there is no separate criterion of impropriety and that the reasons given by the Board were adequate.”
	
Mr Goudie contends that the arrangement can only be impugned if it amounted to an abuse of the benefit scheme, or a primary or dominant purpose of the person whose liability to make payments was not to provide adequate accommodation for his family.  There was no basis upon which the Board could find Mr White’s conduct was to any extent improper.  There is some support for this submission from previous decisions.

In R v Manchester City Council, ex parte Baragrove Properties Ltd (1991) 89LGR953 a property management company let properties to elderly or disabled tenants who fell within an exempt class.  Thus landlords were able to charge significantly higher rents than the market rent.  The City Council’s case was that they were able, on the evidence, reasonably to conclude, that the landlords, were deliberately targeting exempt groups and that they were doing so for the purpose of charging very high rents which they could not otherwise command.  The Divisional Court held that the creation of such a tenancy could fall within Regulation 7(1)(b) and the Council could refuse benefit to the tenants concerned.  Stuart-Smith LJ said at page 960:
	“Apart from paragraph (d) which is a wholly separate case, it is apparent that subparagraphs (a), (b) and (c) are concerned with what broadly may be described as contrived situations to take advantage of the housing benefit scheme” (my emphasis).
	
In other words where tenancies at inflated rents had been created on a scale sufficient to warrant the inference that they had been created to take advantage of the availability of housing benefit to tenants within an identified target class, Regulation 7(1)(b) was properly applied.

In Solihull MBC v Simpson (1994) 27 HLR 41 the Court of Appeal held, affirming Sedley J, that in order to conclude that the liability to make payments had been created in order to take advantage of the housing benefit scheme it would be necessary to find the applicant’s primary or dominant purpose when he entered into the agreement was not to provide adequate accommodation for his family.  Sedley J had said:
	“It is evident from the totality of provision made by Regulation 7(1)(a), (b) and (c) that the framer of the Regulations is seeking to shut out certain arrangements which, in the Secretary of State’s view, would amount to an abuse of the system” (my emphasis).
	

Kennedy LJ, with whom Sir Donald Nicholls Vice Chancellor and Mann LJ agreed, said at page 49 
	
	“I believe that to be a correct approach, provided that abuse is not equated with bad faith on the part of the applicant.  Bad faith, would, of course, be persuasive evidence of abuse, but the appropriate authority might in some cases properly conclude that there was a breach of Regulation 7(b) without it.  In other words, the use of the words ‘take advantage’ shows that at least in the eye of the beholder there has to be conduct which appears to some extent improper (my emphasis).
	
	Mr Croxford submitted that Regulation 7(b) can properly be invoked, when taking advantage of the housing benefit scheme is an applicant’s dominant purpose when taking out a particular tenancy, as opposed to the reasonable satisfaction of his housing needs.  I would not disagree with that, so of course it follows that when a tenant agrees to pay a rent above the market level, or takes accommodation more spacious and thus more expensive than he needs, and then applies for housing benefit, that is some evidence that his liability to make payments has been created to take advantage of the housing benefit scheme.  It may shift the evidential burden of proof, but it depends on the facts of case whether or not it is conclusive”.
	
And earlier at page 48:
	“it is commonplace for persons of limited means to enter into tenancies in the expectation of obtaining housing benefit, and [Regulation 7(1)(b)] is clearly not intended to enable benefit to be refused to all such applicants on the basis that their liability to make payments has been created to take advantage of the housing benefit scheme.”
	
In R v Sheffield City Council HBRB, ex parte Smith (supra) Blackburne J said that this Regulation deals with arrangements that are ‘in fact’ an ‘abuse of the benefit scheme’.

Clearly if there is evidence from which the Council can infer that there was an abuse of the system, or that the applicant had behaved improperly through bad faith then they could readily infer that the liability had been created to take advantage of the Housing Benefit scheme.  However, where there is no evidence to show that the person whose liability to make payments (i.e. the tenant or licensee) had so behaved then the Council will be less ready or able to come to a conclusion adverse to the tenant.  In the Baragrove case it was the landlord who had deliberately targeted the vulnerable group.  The exempt tenants had not created the arrangement to take advantage of the Housing Benefit scheme.  Similarly, in the instant case, Mr White has not created such an arrangement or been a party to it.  He has merely submitted himself to the discipline of the religious order and agreed to be bound by the conditions of residence.

In my judgement the precise language of sub para (b) indicates that there must have been some purposive conduct on the part of those seeking benefit, the liability must appear “ to have been created to take advantage”.  This connotes that something has been contrived or devised for the purpose of taking advantage of or exploiting the scheme.  There is no evidence to suggest that Mr White (and, I would add, the landlord) has behaved in such a manner or been motivated by dubious ingenuity to create the liability.  Thus the Council could not reasonably have concluded that the liability had been created to take advantage of the scheme.

The Respondent’s Notice
By a Respondent’s Notice the Secretary of State contends that the learned Judge’s decision should be affirmed on 2 additional grounds.  First, on the their true construction the Conditions of Residence did not create any legally enforceable contract or obligation. Second, the Conditions did not create any liability to make payments in respect of a dwelling.

The position of an ordinary Covenant Member Style 3 who resides in a Community House as a licensee of the Elders of the appropriate Church Household was considered by Blackburne J in R v Rugby Borough Council HBRB ex parte Harrison (1995) 93LGR139.  He decided that the conditions of residence gave rise to a liability to make payments in respect of a dwelling which that member occupied as a home in relation to the amount stipulated for board and lodging (contrary to the submissions made on behalf of the Secretary of State).  But he held that the Review Board had been entitled to conclude for the purpose of Regulation 7(1)(a)(ii) that the agreements with the Elders concerned were ‘other than on a commercial basis’ and that accordingly the Review Board been entitled to find that such members were not entitled to housing benefit.

Mr Howell seeks to argue that Blackburne J’s analysis of the arrangements was wrong in law.  It is the Secretary of State’s case that the requirement in respect of board and lodging charges forms an integral part of an arrangement which was not intended to create legally enforceable obligations and that in any event the requirement creates no enforceable liability to make such payments: it is merely a condition upon satisfaction of which permission to reside depends.  He submits that on a proper construction of the six relevant documents the obligations required for Covenant Members Style 3 are part of the conditions of residence of the Elders.  Although the Elders’ Conditions of Residence state that they are tenants of their Community House it is submitted that, in accordance with clause 13(a) of the Trust deed, they are but licensees.  Even if the conditions create a contract (which is not accepted) the conditions do not involve a contract for the exclusive possession and profit of land for a determinate period (see Prudential Assurance v LRB (1992) 2AC 386).  Moreover, even if the conditions created such a contract, any occupancy is referable to the holding of an office, that of Elder, which is sufficient to negative the grant of an estate in land (see Street v Mountford (1985) 1AC809).

Accordingly the Appellant, being a claimant to entitlement to housing benefit, must show that he is a person who is liable to make periodical payments in respect of a dwelling as his home.  He must show that he is under a legal obligation to make such payments which is enforceable by another person.  It is submitted that Elders (and other Community Members) are under no such liability.  Moreover, the Conditions of Residence do not constitute a contract enforceable at law and do not therefore give rise to any liability to make any payment.  Any agreement is one governing arrangements for the spiritual and communal life of the Community House Family in which the Elder was to have responsibility for the material and spiritual well-being of that family by virtue of his spiritual office.  An intention to create enforceable legal liabilities is to be determined objectively, and it matters not what subjectively the parties may have thought.  Thus an agreement governing a relationship of a spiritual or domestic character does not confer rights and obligations capable of enforcement.  In support he cited Rogers v Booth (1937) 2AER751, President of the Methodist Conference v Parfitt (1984) 1QB368, Davies v Presbyterian Church of Wales (1986) 1WLR323 and Coker v Diocese of Southwark  (11 July 1997) unreported.

He further submits that the requirement to pay all income into the Common Purse is not a requirement to make a periodical payment in respect of a dwelling: it is a requirement to make a payment whenever income is received in order to participate in the communal life of the church in the House Family.  Any payments made are applied firstly to meeting the living costs and personal expenses of the House Family and it is only the surplus (if any) which is paid over to the Trust.

It is to be noted that this was a matter upon which the Board did not make any submissions. 

As already observed, Blackburne J held that the terms and conditions of the residents in the Community Houses were intended to create a legally enforceable relationship which imposed a liability to make payments in respect of a dwelling which each applicant occupied as his home for the purposes of Section 130(1)(a) of the 1992 Act.  He considered Mr Howell’s similar submission on that occasion; he was referred to the same line of authority.  He concluded at page 154:
	“In my judgement these cases clearly envisage the existence of contractual rights co-existing with a relationship which, because of its spiritual nature, does not give rise to a contract of service.  Here, the question is not whether a contract of service existed but whether the conditions of residence gave rise to any legally enforceable rights against the persons who signed them and occupied a community house as their home under the terms of them”.
	
He also drew attention to the statement (ie the document which occupants are asked to sign) which ‘for legal reasons needs to set out clearly the conditions of residence’ and to the fact that on signing the form the Member acknowledges that he has ‘read and understood the above statement and fully accept the terms and conditions contained in it.’

He concluded:
	“All of these factors point, in my view, to a clear intention to create enforceable obligations.  The fact that the conditions of residence include terms requiring the persons signing it to undertake matters of a spiritual and domestic nature which could not be enforced in a court of law does not seem to me to detract from the conclusion that, as regards those matters which are capable of legal enforcement, the parties intended to create a legally enforceable contract.”
	
In my judgement the learned Judge was correct.  I reject Mr Howell’s argument that such an approach involves seeking to sever an indivisible arrangement for guiding and participating in the spiritual and communal affairs of the Community House Family which would produce a contract never intended by those involved.  
I prefer the argument advanced by Mr Goudie, that because there is some spiritual element, it does not deprive the rest of the arrangement of its legally enforceable character.  I would reject Mr Howell’s contrary argument that although the obligations are not all spiritual, those that are overwhelm those that are legally enforceable.  Consequently I am not persuaded by Mr Howell’s argument and I would reject the contentions in the Respondent’s Notice.

Accordingly I would allow the appeal and grant the application for Judicial Review.

SIR CHRISTOPHER SLADE: I have had the benefit of reading the judgments of Otton L.J. and Peter Gibson L.J. and, for the reasons given by them, agree that this appeal should be allowed.  Though we are differing from Dyson J., I do not think I can usefully add anything to those reasons.

LORD JUSTICE PETER GIBSON: I agree that this appeal should be allowed.  As we are differing from the judge and in deference to the careful arguments of Mr. Goudie Q.C. for Mr. White, Mr. Straker Q.C. for the Review Board and Mr. Howell Q.C. for the Secretary of State for Social Security, I shall express briefly in my own words my reasons for that conclusion.

	There are in effect 2 questions raised by the appeal by Mr. White and the Respondent's Notice served by the Secretary of State:
	(1) Could it properly appear to the Review Board that Mr. White's liability to make payments in respect of a dwelling in Great Britain which he occupied as his home was "created to take advantage of the housing benefit scheme" for the purposes of Regulation 7(1) of the Housing Benefit (General) Regulations 1987 as amended?
	(2) Was there any liability on Mr. White to make payments in respect of such a dwelling?
The first question, which the judge called "the contrivance issue", is raised by Mr. White's appeal.  The second, which I shall call "the liability issue", is raised by the Respondent's Notice, and as it is logically anterior to the first question, I shall consider it first.

	The liability issue
	Mr. Howell first submits that there is no enforceable liability on Mr. White, because the Conditions of Residence for Elders (and other Community Members) do not constitute a contract enforceable at law and do not therefore give rise to any liability.  He says that any agreement was one governing arrangements for the Community House Family's spiritual and communal life.  He points to a number of statements in the documents of the Church which govern the position of the Elders, for example that the property in which the Elders live is "provided by the Trust for the use and occupation of [the relevant] Church Household" and is licensed to the Elders "for the purpose of fulfilling their ministry as such", that the Elders are expected "normally to act corporately in accordance with the faith and practice of the Church", that under the Conditions of Residence the Elder's "overriding responsibility is for the material and spiritual well being of the Community House Family resident at the property", and that it is a requirement for residence to participate fully in the Common Purse and to contribute materially and practically to the house and "to participate wholeheartedly in the life of the Church Community, to attend its various meetings and activities, to support its faith and practice in accordance with [the Member's] covenant pledge".  Mr. Howell argues that such an agreement was not intended to create legal liabilities and that intention is to be determined objectively.  In support of these submissions he took us to the 4 authorities to which Otton L.J. has referred.

	Those authorities all relate to whether or not a contract of service was created.  To my mind they do not establish that within an arrangement not creating a contract of service legal obligations may not arise.  For example, in one of those cases, Davies v Presbyterian Church of Wales [1986] 1 W.L.R. 323, Lord Templeman at p.329 referred to the minister as being "entitled to be paid his stipend .... and to occupy the manse" until he was deprived of his pastorate.  I respectfully agree with Blackburne J.'s decision in R v Sheffield City Council Housing Benefit Review Board ex p. Smith (1994) 93 L.G.R. 139 that the terms and conditions of residence in the community houses were intended to create a legally enforceable relationship imposing on members occupying dwellings a liability to make payment for that occupation.  The fact that the occupation is in connection with a spiritual scheme is not in itself sufficient to negate the enforceability of the obligation to make payment for that occupation.  As Mr. Goudie pointed out, under clause 13 of the Trust Deed every Covenant Member Style 3 of the Church in good standing for the time being "shall have a right .... to reside in a Community House".  Under clause 1 of the Conditions of Residence, the member was told "Your legal position is that of a licensee of the Elders" and under clause 7 he was told "Your licence to reside in the house will be terminated by the Elders upon reasonable notice if you are unable or unwilling to continue to fulfil these conditions".  Clause 3 of the Conditions makes plain that there was a general obligation to contribute materially and practically to the house, and that included within that obligation was the specific obligation to pay board and lodging costs at the stipulated rates.  The Conditions included a note that for legal reasons there was a need to set out clearly the conditions of residence, and each member was required to signify his full acceptance of the terms and conditions.  In my judgment there was ample material for the Review Board to conclude as it did in paragraph 6.3 of its Statement of Decision (in conformity with the Council's original decision on 20 January 1993, on Mr. White's application in September 1992, to pay him housing benefit) that Mr. White was liable to make payments in respect of the dwelling he occupied as his home.

	Mr. Howell's second argument in support of his submission that Mr. White was not liable to make such payments, was that even if there was a separate agreement to pay an amount in respect of board and lodging costs in addition to payment of all a member's income, any such requirement was merely a condition upon which the right to reside depended but did not involve an obligation to pay such charges to the Common Purse.  He pointed to the requirement that a Community Member should pay all his income into the Common Purse as soon as it was received, and submitted that if satisfying that requirement did not also satisfy clause 3 of the Conditions of Residence, then the licence might be ended, just as it might be if a Community Member did not participate fully in the Common Purse.

	I cannot accept that over-subtle distinction which Mr. Howell drew between a condition and an obligation.  It seems plain to me that clause 3 was both a condition and an obligation, and that once the Conditions of Residence were accepted, clause 3 did impose a liability on the member to make periodical payments at the stipulated rates in respect of his occupation of his home.  True it is that the member had a more general obligation to pay his income into the Common Purse, but that does not detract from the existence of the specific obligation which, if not fulfilled by the member, led to him being required to leave.

	The contrivance issue
	The Council's change of mind on 29 September 1993 to refuse Mr. White housing benefit was based in part on the view that the liability on him to make periodic payments had been "created to take advantage of the housing benefit scheme" and that view was upheld by the Review Board and the judge.

	For my part I share the judge's unhappiness at attempts to graft onto the express language of Regulation 7(1)(b) an additional requirement of improper conduct over and above the requirement that the liability to pay was created to take advantage of the scheme, the more so when it is suggested that the provisions of Regulation 7(1) lend support to this. Plainly the other provisions (and in particulars paragraphs (a), (d) and (e)) show that there is no overarching requirement in every paragraph of an abuse of the system.  However, having said that, I have little difficulty in finding in the language of paragraph (b) the connotation of an abuse of the housing benefit scheme.  To my mind it cannot be supposed that the paragraph was intended to exclude from benefit the ordinary case of a tenancy being agreed at arm's length and on proper terms in the knowledge that the tenant needs housing benefit to pay the rent.  Whilst in one sense the liability to pay the rent is created to take advantage of the scheme, I cannot believe that it was intended that housing benefit should be denied on that ground.  The answer, in my opinion, lies in giving to the words "take advantage" its common meaning of avail oneself unfairly or improperly.  R v Manchester City Council, ex p. Baragrove Properties Ltd. (1991) 89 L.G.R. 953 is an example of taking advantage in that sense, a landlord deliberately targeting tenants exempt from rent restriction to charge rents many times higher than the market rents.  What must be focused on by a local authority in the first place and the Review Board on a challenge to the authority's decision is the purpose of the creation of the liability.  A liability cannot be created unilaterally, but the reality, as Sir Christopher Slade pointed out in the course of argument, is that the purpose of the landlord is likely to be more significant than that of the tenant who will usually be incurring the liability for the proper purpose of providing himself with accommodation.

	Mr. Straker rightly submitted that the Regulations leave it to the authority (and on appeal to the Review Board: Regulation 83) to determine whether the liability was created to take advantage of the housing benefit scheme, so that if that appears to the authority or the Review Board to be the case and there was material on which it could properly reach that conclusion, the decision must stand.  It may of course be possible for different authorities to come to different conclusions on the same material.

	The first difficulty which I have with the Review Board's decision is this. In paragraphs 6.1 and 7.14 the Review Board says that the basic facts do not appear to be in dispute, and it is clear from Mr. Farrant's statement that there has been an obligation for 20 years on members in occupation to pay board and lodging charges at rates fixed and notified to members every year.  It had been the practice not to state the charges on the face of the Conditions of Residence in order to avoid the need to reissue the Conditions whenever rates changed, but early in 1993 a Review Board had commented that the members' case had not been helped by the fact that those charges had not been specified in the Church's documentation.  Accordingly in August 1993 the Conditions of Residence were redrafted to specify the charges payable, but in substance nothing changed, as Mr. Farrant stated (paragraph 1.21 of the Statement of Decision).  This makes it very difficult to sustain the Review Board's finding (and the judge's support for it) that the liability of Mr. White was created to take advantage of the housing benefit scheme when like liabilities were incurred long before the scheme ever came into effect.

	The Review Board called the liability "a device" (paragraph 6.4) and " a fundamental artificiality" (paragraph 7.12).  It also considered that the primary purpose of identifying specific rates for board and lodging had been for housing benefit purposes and served no other real purpose (paragraph 7.11).  But these conclusions, which are inferences from the primary facts, are difficult to reconcile with the primary facts which the Review Board found and the other facts put in evidence on behalf of Mr. White which were not contested.

	To illustrate this I refer to 2 paragraphs of the Statement of Decision:
	"7.4 [The Board] also accepted that if only the board and lodging costs, or less, were handed over, then Members would be asked to leave (para. 1.18).
	7.5 The Board rejected the argument that the binding obligation on Style 3 Members was to pool their income rather than pay board and lodging.  It accepted that the obligation was to pay board and lodging as a basic minimum and then thereafter to pool additional income (para. 3.2)."

	The Review Board thought it significant that "debts were not pursued, no running total of arrears was maintained and .... surplus income was not used to offset debt" (paragraph 7.12).  But that ignores the evidence from Mr. Farrant that there was a monitoring of individual board and lodging payments which were recorded each week in the board and lodging register, that those who defaulted were required to leave and that when their whereabouts were known and there was some prospect of recovery, they were chased.  The Church was surely entitled to take the view that, as Mr. Farrant said, when there are debts, "it is normally not a realistic commercial proposition to take proceedings for recovery".  It certainly does not show that the board and lodging element was a fundamental artificiality.

	I differ from the judge with reluctance in this field of law in which he is so expert.  But for these as well as the reasons given by Otton L.J. in my judgment it could not properly appear to the Review Board that Mr. White's liability was created to take advantage of the housing benefit scheme.  I too would allow this appeal.
				ORDER:   Appeal allowed; decisions of the Review Board quashed; applicants given the costs here and below, save those occasioned by the Respondents' notice; the costs here and below given against the Council, save those occasioned by the Respondents' notice; that the costs of the appeal in respect of the Respondents' notice are to be paid by the Secretary of State; leave to appeal to the House of Lords refused.


